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COMMERCIAL CONDOMINIUMS:
STATUTORY ROADBLOCKS TO DEVELOPMENT
INTRODUCTION

In Florida, marked population increases, and scarcity of prime real estate
2
in major urban and coastal areas have caused explosive condominium de3
velopment that is unparalleled in other jurisdictions. Today, almost twenty*Editors'Note. This Note was the co-winner of the Gertrude Brick Law Review Apprentice
Prize for the best student note submitted in the spring 1982 semester.
1. The population in Florida has increased from 6,791,418 in .1970 to 9,739,992 in 1980,
an increase of over 43%. BUREAU OF ECON. & Bus. RESEARCH, UNIV. OF FLA. 1981 STATLSTICAL
17. In 1980, approximately 1,400,000 persons lived in some 600,000 condominium
Anscr
units in Florida. DIVISION OF FLORIDA LAND SALES & CONDOMINIUMS, DEPT. OF Bus. Ra .,
CONDOMINIUM CONVERSIONS IN FLORIDA: A REPORT TO GOvRNOR BOB GRAHAM 4 (1980).

2. The general definition of condominium is a system of individual ownership of distinct
units in multi-unit structures. f; R. BOYER, FLORIDA REAL ESTATE TRANSACrIONS § 39.03(2)
(1981). The Florida Condominium Act defines condominium as a form of ownership made up
of units owned by one or more persons and appurtenant to each unit is an undivided share
in the common elements. The condominium must be created pursuant to the provisions in
the Florida Act. FLA. STAT. § 718.103(9) (1981). For a general discussion of condominium
definitions, see 3 R. BoYER, supra § 39.03; 4b R. PowELL, POWE.L ON REAL. PROPERTY 633.1
(1981).
3. Following the passage of the National Housing Act of 1961, 12 U.S.C. § 1715y (1976),
the FHA drafted a model condominium statute. U.S. FEDERAL HOUSING AD., DEP'T OF HOUsING
& URBAN Dwy., MODEL STATUTE FOR CREATION OF APARTiENT OWNERSHIP form 3285, (1962).

The statute was designed to provide assistance to states interested in developing condominium
legislation that would qualify condominium units for federally insured mortgages. Many
of the enabling acts in all fifty states were modeled after the FHA Act. See Note, Florida
Condominiums- Developer Abuses and Securities Law Implications Create a Need for a
State Regulatory Agency, 25 U. FLA. L. REV. 350, 350 n.3 (1973). Recent problems arising
under existing enabling statutes prompted the 1977 National Conference of Commissioners
on Uniform State Laws to adopt the Uniform Condominium Act, 7 U.L.A. § 1-101 (1978). At
this time only three states, Wisconsin, West Virginia, Pennsylvania, have adopted any provisions of the Uniform Act. Andrews, Government Considerations: A Proposed Common
Interest Community Act, 55 FLA. B.J. 144, 144 (1981). For a discussion of the Uniform Condominium Act, see Judy & Whittle, Uniform Condominium Act: Selected Key Issues, 13 REAL
PROP., PROB. & TR. J. 437 (1978); Rohan, "Model Condominium Code"-A Blueprint for
Modernizing Condominium Legislation, 78 COLUM. L. REV. 587 (1978); Thomas, New Uniform
Condominium Act, 64 A.B.A. J. 1370 (1978).
By the end of 1963, enabling acts had been enacted in 31 states. By 1968, all American
jurisdictions, including the District of Columbia, the Virgin Islands, and Puerto Rico had
passed condominium statutes. For an extensive bibliography of these statutes, see IA P. ROHAN
& A. REsKIN, CONDOMINIUM LAW & PRACrICE app. B-1 (1982). For a list of all current state
statutes, see 4b R. POWELL, supra note 2, 633.3. The benefits of these acts are reflected in
the condominium market. Although housing starts, in general, are expected to drop from
approximately 1.7 million in 1979 to approximately 1.2 million in 1981, some 175,000 condominiums were expected to be constructed in 1981 and another 145,000 are expected to be
generated through conversions. In November of 1980, there were over 2.2 million condominium owners - up from 1.2 million in 1975. Condos Take Over Real Estate Market, U.S. NEWS &
WORLD REP., Nov. 10, 1980, at 78. In the last four years alone, condominium documents representing the development of over 270,000 individual condominium units were filed with the
Division of Florida Land Sales and Condominiums. Kutun, Kruntz & Blinderman, Governmental Considerations: Condominiums and Recent Legislative Action in Florida,55 FLA. B.J.
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five percent of Florida's population resides in condominiums. 4 Problems associated with condominium ownership have accompanied this phenomenal
development, prompting a need for current legislative remedies. 5 In response
the Florida Legislature passed a Condominium Act (the Florida Act),8 which
has become a model for other jurisdictions. 7
Despite Florida's foresighted legislation, one innovative area of condominium development has been given inadequate attention: the increasing use
of commercial or industrial condominiums. While commercial and industrial
condominiums have not had the same impact on the real estate market as
residential condominiums have had,8 commercial condominium development
constitutes a growing, viable alternative to commercial leasing. Existing condominium statutes, however, hamper development of commercial and industrial
condominiums because they are tailored to the residential context.
This note discusses advantages of commercial and industrial condominium
ownership and highlights deficiencies in condominium legislation that stifle
commercial and industrial condominium development. Changes in the Florida
Act will be proposed that would alleviate current problems and enhance the
development of commercial and industrial condominium ownership. Although
the barriers to commercial condominium development would optimally be
lowered through statutory revision, prospects for such legislative action remain
uncertain. This note will, therefore, conclude by offering a practical structuring
technique for mitigating these barriers within the present Florida statutory
framework.
CommE

L&L PROPERTY -

Buy Op

LEASE?

The expansive growth of residential condominiums is attributable to the
advantages of ownership 9 and co-ownershipl 0 the condominium format provides.
148, 148 (1981). In 1974, the assessed value of all condominiums in Florida was over twelve
billion dollars. BUREAu OF ECON. & Bus. RtESEARCH, UNIV. OF FLA., 1980 FLORIDA STATISTICAL
AmsrAcr 48.
4. Nagin, The Condominium Conversion Craze: What's Happening in Florida?, 55 FLA.
BJ. 74, 74 (1981).

5. The Florida Legislature made major alterations in the Florida Act in 1974, 1976, and
1979. See Kutun, Krantz & Blinderman, Governmental Considerations: Condominiums and
Recent Legislative Action in Florida, 55 FLA. B.J. 148, 149 (1981). For an enumeration of the

powers of the regulatory agencies charged with enforcement of the Florida Act's provisions,
see J. VAN DOREN, CONDOMINIUMS - TnE LAw IN FLORIDA 90-93 (1980).
6. F A. STAT. ch. 7.8 (1981).

7.

See, e.g., Wright, Florida Condominium Law: A Lesson for Missouri, 34 Mo. B.J. a30

(1978).
8. Estimates suggest that only 400-600 commercial condominiums exist in the United
States today. Outlook for Commercial Industrial Condominiums, THE MORTGAGE & REAL Esr.
ExECurvEs RPs., Apr. 1, 1981, at 5.
9. See infra notes 48-66 and accompanying text.
10. Condominium ownership entails the individual ownership of separate units and coownership with all other condominium unit owners in the common areas and facilities. Each
individually owned unit within the condominium is assigned an interest in common areas
and each owner is entitled to use common areas in the manner for which they were intended.
FLA. STAT. § 718.106(2)(a), (8) (1981). See also 4b R. PowmrL, supra note 2, 1633.7.
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These factors, coupled with a critical shortage of available office space in
urban areas,"1 make commercial condominiums an attractive alternative to
commercial leasing.' 2 Commercial condominium development is experiencing
continual growth, 13 and for certain businesses commercial condominium
ownership may offer substantial advantages over leasing. The following
sections compare these alternatives by examining their advantages and disadvantages.
Economies of Scale and the
Flexibility of Ownership
Most commercial condominium development has been confined to a rather
narrow range of professionals such as attorneys, insurance brokers, physicians,
and others offering specialized business services. 14 These professionals can
more readily ascertain needed space requirements, thus avoiding the expansion
and contraction problems inherent in condominium ownership.' 5 The condominium arrangement can be successfully adapted to a variety of commercial
settings 16 because the concept of individual and group property owner11. There is an urgent need for approximately fourteen million square feet of office
space in and around major urban areas. Buy, Don't Rent?, FoRBEs, Oct. 13, 1980, at 41-42
(predicting a chronic need of space). In almost all major American cities there is over a 90%
occupancy rate for business offices. Commercial Condos: A Boom in the Last Frontier,Burnzmt,
Apr. 1, 1980, at 103.
12. For the historical background on commercial leasing practices in America, see D.
CLURMAN, THE BUSINESS CONDOMINIUM 26-41 (1973).
13. See Investing in Condominia, MONEY, May 1981, at 60. With office rents rising
rapidly, inflationary pressures and tax incentives for ownership will increase the move
away from commercial leasing to commercial ownership of property. Id. Commercial condominium development in the United States has been slower than predicted. See generally D.
CLURMAN, supra note 12; K. ROMNEY, CONDOMINIUM DEvELOPMENT GUIDE (1974); Condominiums Go Commercial, Bus. WE., Mar. 23, 1963, at 72. However, commercial condominiums are common in many Latin American countries and Europe. D. CLURMAN, supra note
12, at I. Even as early as 1963, for example, 80% of the commercial buildings in Sao Paulo
and Rio de Janeiro were condominiums. Condominiums Go Commercial, supra, at 72.
14. Has the Time Come for Commercial Condominiums?, BUILDINGS, Sept. 1980, at 87.
For those professionals who can realize financial ownership advantages, afford initial down
payments, and maximize their return of investment through tax leverage, the condominium
is a favorable alternative to leasing. Id. Small businessmen who understand the advantages
of ownership and seek prestige from owning space in well-designed office parks are prime
customers for commercial condominiums. Offices for Sale: From Pacific to Atlantic, BtnERa,
Apr. 1, 1980, at 106.
15. See infra notes 111-143 and accompanying text.
16. See J. MELANIPHY, COMMERCIAL & INDUSTRIAL CONDOMINIUMS 65 (1976). One of the
largest industrial condominiums in America is the Kroll/Irvine Center in Costa Mesa, California. The park covers some 50 acres and contains over 100 buildings. Units average between
4,000 and 8,000 square feet and some 600,000 square feet of parking space is included in the
complex. Id. Shopping center condominiums have been under construction in numerous
jurisdictions. One of the first condominium shopping centers was the Country Club Plaza
located in Willingboro, New Jersey. Completed in 1969 the complex consisted of three buildings containing 39 units. C. GoLDs'rEIN, COMMERCIAL AND INDUSTRIAL CONDOMINIUMS 12 (1974).
See also D. CLURMAN, supra note 12, at 171-79. An example of a Savings and Loan condominium
can be found in Hollywood, Florida. The Home Federal Savings & Loan Association created

Published by UF Law Scholarship Repository, 1982

3

Florida Law Review, Vol. 34, Iss. 3 [1982], Art. 4

1982]

COMMERCIAL CONDOMINIUMS

ship enables a business to tailor a project and a particular unit or units to
individual needs.1 7 By spreading the cost of common areas and facilities among
a number of owners and by combining smaller entrepreneurs' resources, the
condominium format offers amenities normally available only to larger enterprises.
Assembling several complementary businesses into one organizational
structure allows condominium owners to take advantage of economies of scale.
By pooling investment resources into a scheme comprised of individually
owned units and common areas, which include facilities such as parking lots,
storage rooms, railroad sidings, refrigeration units, heavy machinery, technical
diagnostic equipment, and other forms of support apparatus, smaller businesses
acquire advantages they could not attain individually.' For example, a group
of attorneys could assemble a condominium project comprised of individual
offices around the perimeter of a central area containing common facilities

such as reference materials, copy machines, word processors, and a receptionist.
As property owners, rather than tenants, commercial condominium pur-

chasers can exercise a much greater degree of property control.19 Individual
units can be tailored to meet specific needs, and improvement outlays can be
recaptured when the property is sold. Furthermore, unlike commercial
tenants, condominium owners obtain an equitable interest that matures over

time due to inflation, supply and demand for office space, and mortgage
20
amortization.
Condominium purchasers also avoid the unpredictability inherent in commercial leases. Faced with a shortage of available alternative space suitable for
a project wherein the Association occupies the first two floors and the remaining fourteen are
used by private residences and a restaurant. C. GoL.nsri, supra at 7. The first commercial
condominium in the United States was a Savings and Loan Association in Puerto Rico.
Condominiums Go Commercial, Bus. WK., Mar. 23, 1963, at 72. For other existing uses of
commercial condominiums, see D. CLURMAN, supra note 12, at 165-67 (cemeteries); J.
MXE.ANIPHY, supra 61-64 (medical offices); P. ROHAN & A. RESiuN, supra note 3, § 21.01
(hotels); IA P. ROHAN & A. RrzsraN, supra note 3, § 21.06 (listing other potential uses). For a
discussion on the problems which may arise in mixed use developments, see Rosenstein, Inadequaciesof Current Condominium Legislation, 47 TEMP. L.Q. 655 (1974).
17. While the commercial condominium purchaser encounters restraints on the ability
to alter the condominium in any material fashion, 4b R. PowELL, supra note 2, 653.57, the
commercial enterprise that purchases before construction is completed can tailor the unit
to its particular needs.
18. While a lessor could provide for the same arrangements, the parties would then have
to incur additional expenditures because of dealer profits. Furthermore, lessees would have
little or no ability to control the mixture of individuals leasing space in the complex. It
should be noted that the higher the equipment costs and the more support facilities necessary
for a particular business, the greater the benefit that can be received through pooling of resources. The less costly the equipment, the lower the benefit that may be derived.
19. Private ownership entitles the commercial purchaser to invest in his own property
and alter it in any form to fit his specific needs, as long as he does not encroach on the
rights of other unit owners. Condominium maintenance and upkeep can be consistently pro.
vided without incurring additional expenditures for lessor profits included in the charge, for
such services. See Jones, O/lice Condominiums: Developer Opportunities, Marketing, and
Structuring, 16 RrA. PRop. PRos. & TR. J. 501, 503 (1981).
20. See Goldstein, Lipson, Rohan & Shapiro, Commercial and Industrial Condominiums,
48 ST. JOHN's L. Rxv. 817, 820 (1974) [hereinafter cited as Goldstein].

https://scholarship.law.ufl.edu/flr/vol34/iss3/4

4

Stokes: Commercial Condominiums: Statutory Roadblocks to Development
UNIVERSITY OF FLORIDA LAW REVIEW

[Vol. XXXIV

its needs, the commercial tenant might be forced to succumb to substantial
rent increases upon lease renewal. In addition, the commercial tenant may be
exposed to periodic rent hikes due to the use of percentage leasing 21 and shortterm lease arrangements resulting from market demand for office space. The
condominium owner, on the other hand, eliminates landlord profits as an
operating expense. An owner typically incurs an established mortgage payment 22 and avoids drastic periodic rental increases that cause unpredictable

long-term operating expenditures. The security of ownership also eliminates
the possibility of losing a prime commercial location, a problem inherent in
lease renewal arrangements.23 Thus, the commercial condominium offers advantages of individual autonomy and certainty rarely encountered in commercial leasing.
The Acquisition of Prime Commercial Property
Beyond merely securing an existing commercial location, ownership may
offer the opportunity to acquire and to develop prime commercial real estate.
Businesses can acquire land in areas most likely to produce commercial
success. For example, companies may locate near major communication or
transportation centers 24 or centers for which the companies supply support
25
and complementary services.
2l. Percentage leasing is a concept tying rental payments to increases in business profits.
As business profits rise, rent on the premises rises according to a pre-arranged percentage
rate. This allows lessors of prime commercial space to share in business profits. The percentage lease arrangement is most prevalent in shopping centers. See D. CLURMAN, supra note
12, at 41-46. See also 1 M. FRIEDMAN, FRIEDMAN ON LEASES § 7.302e (1974 & Supp. 1980).
2. Due to inflationary pressures and high interest rates in recent years, a purchaser
may not be able to receive a fixed-rate mortgage payment. To offset market pressures lenders
are increasingly utilizing alternative financing arrangements such as variable-rate and renegotiable rate mortgages. Such finance arrangements would tend to offset, somewhat, the
advantage fixed rate mortgage payments have traditionally held over commercial leases
subject to change due to market pressures. For a history of market trends that led to alternative mortgage arrangements and discussions explaining their current use, see G. NELSON
& D. WHITMAN, REAL EsTATE TRANSFER, FINANCE, AND DEVELOPMENT 732-48

(1981).

23. With the widespread shortage of available office space, see supra note 19, commercial tenants may be faced with uncertainty in the areas of lease renewals and ability to
sublease. See I M. FRIEDMAN, supra note 21, §§ 7.1, 7.304. While long term mortgages may
frighten some businessmen, leases of comparable space may require 20-year obligations.
Protection against the need to change location, the possible loss of space, and the need
for stability sufficient to warrant improvement expenditures, is the same whether one purchases or leases space. The Boom in Commercial and Industrial Condominiums, THE CONDOMINIOm REP., Feb. 1973, at 4 [hereinafter cited as The Condominium Boom]. Leases providing purchasing options, however, would eliminate renewel uncertainty.
24. As available property in the United States becomes more scarce and the maximization
of land use more important, communication and transportation facilities may become more
centralized. Many Latin American countries promote such development in available, convenient areas. See, D. CLURMAN, supra note 12, at 9-10.
25. For example, physicians, psychologists, dentists and other health-related professionals
could purchase space in condominium developments close to medical centers. A mixture of
these professionals might also serve to promote business for all condominum owners as
each client is exposed to a variety of services in one building. For a discussion of the prac-
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The acquisition and development of prime urban land 26 does not necessarily
involve large initial cash outlays. Utilizing a concept termed "sale-condoback, ' 27
the developer first locates businesses willing, but financially unable, to develop
the property. The developer then acquires the property from the owner with
the owner receiving a designated amount of space in the completed condominium project as payment for the site.28 Development enhances the property's
value and, therefore, the original owner receives a more favorable investment
than that which continued
ownership of the undeveloped or underdeveloped
29
property would yield
If the property will contain more than one condominium building, the developer might also defray construction costs by developing the property in
stages.3 0 Income generated from sales of substantially completed units 1 will
tical usages of medical, dental and science condominiums, see generally Clurman, Specialized
Business Condominium Regimes, 48 ST. Jon's
L. Rv. 859 (1974).
26. Much of the textual discussion focuses on urban areas where available undeveloped

property is scarce. The same principles apply to rural areas, though the acquisition of
space would not be such an acute problem.
27. See D. CLUnMAN, supra note 12, at 50-73. Sale-condoback may be analogized to saleleasebacks, which have been widely used for many years. Basically, parties use both liquida-

tion concepts when in need of funds to finance capital improvements to property. In the
sale-leaseback a property owner sells his property to another, then leases the land back
from the purchaser, thus receiving immediate financial gains in terms of liquid disposal in-

come. Sale-condoback involves acquiring land, developing it into a condominium, and
conveying space back to seller for payment. The sale-condoback

offers more benefits

than the sale-leaseback because the latter usually involves an all or nothing proposition.
A person owning a multi-story building, under a sale-condoback scheme, could sell less than

all floors, while retaining others for continued use. Id. at 57-60.
28. If the property owner was already engaged in a commercial enterprise such as a
restaurant or retail outlet, he would benefit substantially from the property development.
The new commercial unit received could be tailored to business needs, the condominium
project would likely result in new business through increased exposure, and the owner
would retain a valuable property investment, while taking advantage of a substantial selling
price for the originally owned property.
29. The sale-condoback might be a particularly useful arrangement to non-profit organizations financially unable to develop owned real estate. If the organization is tax-exempt,
this status would not be lost by the development. The exchanged-for unit, as an individually
owned separate parcel of property, would be entitled to the exemption even though other
units in the project might not be so entitled. See The Condominium Boom, supra note 23,
at 6.
30. Stage development of condominiums has become common place. Many statutes allow
stage development, commonly known as phasing, and regulate its use. Phase construction
enables a developer to take less risk in uncertain markets and use profits and buyer responses from one phase to develop the next phase. See Walter, Condominium Government:
How Should the Law Be Changed?, 4 REAL EST. L.J. 141, 149 (1975). See generally Groman,
Phasing Condominiums, 48 ST. JoHN's L. REy. 872 (1974). The Florida Condominium Act
expressly provides for and regulates phase developments. FLA STAT. § 718A03 (198,1). For
a discussion of the Florid provision and developer disclosure requirements in phased
projects, see 3 R. BoYast, supra note 2, § 39.35.
31. Completion of construction means either an official certificate of occupancy for
the condominium building has been issued or "substantial completion of construction, finishing, and equipping of the building or improvements according to the plans and spedfication," has occurred. FLA STAT. § 718.202(4) (1971). A developer may contract to sell condominium units before they are completed, but all payments up to 10% of the sale price
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offset the developer's need for additional construction funds. Thus, large initial
outlays may be avoided, office space in prime locations may be acquired, and
the property may be utilized in a more productive manner that lessens economic
32

waste.

A Cost Analysis
Despite the advantages of commercial ownership, prospective buyers must
consider short and long-term cost differences between the alternatives. 3 Unlike
purchasers, commercial tenants need not expend a large initial sum for space
acquisition and may also deduct rental payments as operating expenses. 34 The
benefits derived from condominium ownership, however, may more than offset
these advantages.
While financing arrangements vary with market conditions and availability
of monetary resources,3 5 potential purchasers are often able to receive favorable financing arrangements through familiar lending institutions.3 6 This
must be placed in an escrow account. Id. § 718.202 (1). The remaining monies must be deposited in a special account, and if the contract for sale so provides in bold print, the special
account funds may be used to defray construction costs. Id. § 718.202(2), (3).
32. Available property space is also used more efficiently by constructing multi-office
condominiums on diverse parcels rather than individually owned office buildings on single
parcels of property. For example. imagine six 10,000 square foot lots located side-by-side,
with local zoning ordinances requiring at least fifteen feet of open space between the edge
of a building and lot boundaries. The construction of one 7Y by 570' condominium along
the center line of all adjoining lots, rather than six separate 70' by 70' buildings on each
lot, would provide over 10,000 square feet of extra office space. Building sizes are the maximum allowed under the hypothetical zoning ordinance, and area figures are based on single
story buildings. Extra support requirements and unit dividing walls necessary in the condominium were considered in reaching the 10,000 square feet figure. This economic use of
available space may be a very important consideration for industrial developers who encounter serious land cost and availability problems. See Outlook for Commercial and Industrial Condominiums, THE MOR'GAGE & REAL EsT. ExEcUTIvEs REP., Apr. 1, 1981, at 6.
33. See Goldstein, supra note 20, at 847-57.
34. I.R.C. § 162 (a) (3) (West 1982). Rentals required as a condition to the continued
use of the property for business purposes are deductible as long as the taxpayer does not
hold title or equity in the property. Id. A thorough tax analysis is beyond the scope of this
note. Interested readers, however, may find the following articles helpful if read in conjunction with recent code provisions: Anderson & Cody, Tax Considerations of the Condominium Sponsor and Purchaser,3 J. REAL Esr. TAX'N 299, 315-17 (1976); ShapiroCommercial Condominiums: Significant Tax Benefits Possible if Properly Structured, 41 J. TAx'N
46 (1974); Shapiro, Commercial Condominiums: Tax Considerations for Unit Purchasers
and the Association, 41 J. TAx'N 204 (1974).
35. Even in times of double-digit inflation and high interest rates, real estate investment can be lucrative. This truism applies especially to the commercial purchaser, due to
the severe shortage of available office space and rising rents. See Real Estate: Still an Attractive Investment, U.S. NEWS &c WORLD REP., Dec. 29, 1970, at 66. Of course, the success of any
investment in real estate, as in any other market, depends on making the right investment
choice. See Real Estate: Still an Inflation Haven, With the Right Deal, Bus. WK., Dec. 29, 1980,
at 140 (investment caution essential in 1980's market). Ownership entails constant monthly
payments while rentals are subject to inflationary pressures. Thus, inflationary pressures
enhance, rather than detract, from condominium ownership. Condominium Conversions
in Florida,supra note I, at 12. But see supra note 22.
36. Interview with Mary Monaco, Real Estate Assoc., Metroplex Reality, in Gainesville,
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partially offsets the low initial cash outlay commercial tenants enjoy. Furthermore, certain tax deductions s7 available to commercial purchasers may offset
the benefit of total lease cost deduction. Interest paid on mortgages can be deductel,: 8 and the property 9 can be depreciated at an accelerated rate 40 under
new provisions contained in the Economic Recovery Tax Act of 1981.4 Such
deductions provide commercial purchasers with a rapid return on investment
in condominium property and eliminate short-term advantages of commercial
leasing.
Unlike commercial lessees, commercial condominium purchasers realize
growth in their initial property investment due to inflation, demand for office
or industrial space, and mortgage amortization. Although few recent studies
are readily available for comparison, leasing costs are steadily rising,42 and
published cost analyses indicate commercial ownership has long-term advant43
ages.
Fla. (Jan. 19, 1982). See generally IA P. ROHAN & A. RFSKmN, supra note 3, § 21.05; Fegan, Condominium Financing,48 ST. JOHN'S L. REv. 799 (1974).
37. Real property taxes, interest paid onf the condominium mortgage, and casualty losses
may be deducted as business expenses. I.R.C. §§ 163-65 (West 1982).
38. Id. § 163.
39. In addition to deductions allowed for expenses generated by the condominium unit
in the form of interest payments and property taxes, other business expenses, such as insurance costs, necessary maintenance costs and repair costs, may be deducted. See I.R.C § 162
(West 1982).
40. As long as the owner uses the condominium for business purposes he is allowed a
depreciation reduction on unit investment. Id. § 167. The unit owner may use a straight
line method of depreciation, or, if the unit owner is a "first user" of a new condominium
unit, the accelerated declining method of depreciation may be used. Id. § 167 (j) (1) & (4).
The method of depreciation has changed drastically in light of the passage of The Economic
Recovery Tax Act of 1981, which makes the advantages derived from ownership even more
favorable than those derived from commercial leasing. See infra note 41.
41. Pub. L. No. 97-34, § 201, 95 Stat. 204 (codified in scattered sections of 26 U.S.C.).
For a discussion of the effects of the Act on the existing code, especially in the area of accelerated depreciation rates, see Aronsohn, Real Estate Investment and the Economic Recovery Tax Act of 1981, 8 J. REAL ESr. T.x'N, 291 (1981); Delaney, Economic Recovery Tax
Act of 1981, 67 A.B.A. J. 1266 (1981); Padwe & Green, Highlights of the Economic Recovery
Tax Act of 1981, 12 TAx Anvsoa 644 (1981); Whitmore & Reynolds, Selecting the Optimum
Depreciation Method for Real Estate Under the New ACR System, 55 J. TAx'N 360 (1981).
42. See Jones, supra note 19, at 503 (noting that costs for prime downtown office space
in Chicago have risen over 50% from June, 1980 to March, 1981). See generally The Price of
Having a Downtown Address, Bus. WK., June 16, 1980, at 64.
43. See J. MELnmy, supra note 16. The author assembled a special report for the
Urban Land Institute (ULI), which contained a survey discussion of commercial and industrial condominiums and extensive analyses on financing, depreciating, and leasing commercial space. While the book is now six years old, the basis of analysis, if coupled with
current interest rates and tax provisions, is quite useful. Melaniphy compared ownership of
commercial offce space to commercial leasing over a 10 and 20 year period and concluded
purchasing could result in substantial gains over leasing. A separate comparison was made
for offices of 750, 1,000, 1,500, and 2,500 square feet of space. Savings figures for ownership
over leasing ranged from $5,000 on a 750 square foot office space owned for 10 years to
$70,000 on a 2,500 square foot office space owned for 20 years. Basing figures on condominium
unit value of 85% of the total investment, the study utilized the straight line method of
depreciation and assumed owners/lessors to be in a 50% tax bracket. Id. at 11-19. See also
Has the Time Come for Commercial Condominiums?, BUILDINGs, Sept. 1980, at 88 (table
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Despite the economic benefits of buying commercial property, commercial
purchasers may face problems in structuring a condominium suitable to all
unit owners. These problems result from enabling statute provisions that are
either unsuitable for commercial development or fail to prescribe clearly the
extent to which particular expenses may be collected from and allocated
among unit owners. The following sections focus on the Florida Act's shortcomings and suggest a number of corrective actions.
THE FLORIDA CONDOMINIUM ACT:

A STATUTORY

ANALYSIS

The need for legislation that would protect consumers against the abuses
of unscrupulous developers and brokers44 accompanied the rapid growth of
condominium development in Florida. As a result, the Florida Act has grown
from a skeleton document of approximately five pages4 5 to a detailed instrument
of some thirty-two pages covering every aspect of condominium structuring,
sales, administration and regulation.46 Two divisions of the Department of
Business Regulation, the Division of Florida Land Sales and Condominiums 47
demonstrating possibility of $500,000 savings); The Rise of Industrial Park Condominiums,
THE COXNDOMINiUM REP., Feb. 1974, at 5 (a cost comparison chart of leasing versus buying
for a 15 year period demonstrating over a $100,000 saving to the purchaser). Despite recent
inflationary conditions characterized by high interest rates, a business should still be able
to reap substantial gains by purchasing rather than leasing space, especially in light of new
tax provisions. See supra notes 37-41 and accompanying text.
44. See Wright, Florida Condominium Law: A Lesson for Missouri, 34 Mo. B.J. 330,
331 (1978). Florida was not the only state to experience developer abuses in condominium
development. Because of its leadership in condominium construction, however, the problems
were more pronounced in Florida than in most other states. rd. at 330-31. While the number of developments tended to increase opportunities for developer abuse, it also created
a large, politically motivated group of condominium owners able to press for badly needed
legislative remedies. Id. at 338.
45. FLA. STAT. §§ 711.01-.23 (1969). In comparison, the Uniform Condominium Act, 7
U.L.A. (Supp. 1980) encompasses some 138 pages of provisions. For a critical analysis of the
Uniform Act focusing on the need for succinct, yet comprehensive legislation, see generally
P. ROHAN, supra note 3.
46. Part one of the Florida Condominium Act covers the general provisions for condominium structuring. FLA. STAT. §§ 718.101-.126 (1981). Part two covers the rights and obligations of developers, including provisions on taxes, sales and reservation deposits, and warranties. Id. §§ 718.201.-203. Part three of the Act discusses the rights and obligations of the
condominium association. Id. §§ 718.301-.304. Special types of condominiums such as those
constructed on leasehold property, condominium conversions, and phase condominiums are
governed by part four of the Act. Id. §§ 718.401-.03. Finally, part five contains provisions
on the regulation of condominiums and disclosure requirements prior to the sale of residential condominiums. Id. §§ 7,18.501.-509.
47. See supra note 12. The Act enumerates the powers and duties of the Division of
Florida Land Sales and Condominiums. FLA. STAT. § 718.501 (1981). These provisions supplement the other powers and duties of the Division enumerated in the statutes. Id. § 498.
The powers and duties of the Division contained within the Florida Condominium Act do
not apply to commercial condominiums. Id. § 718.501(1). While the Division is able to impose penalties against developers, associations, or their assignees who violate the provisions
of the Florida Act, id. § 718.501 (1) (d) (4), the courts have limited the scope of the Division's
powers. See, e.g., Peck Plaza Condominium v. Division of Florida Land Sales & Condominiums,
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and the Division of Hotels and Restaurants, 48 have been granted authority to
regulate condominiums in the state.
While the trend in Florida has favored additional consumer protection, the
legislature has not perceived the need, with the exception of a few significant
provisions/ 9 to distinguish residential from commercial condominiums.O0 Such
distinction is necessary. For example, stability is important in the residential
context where homeowners are concerned with the protection of their investment and desire provisions that make unit alteration, allocation of expenses,
and highly flexible structuring arrangements either impossible or expensive
and time consuming. Although commercial purchasers are also concerned about
investment protection, flexibility is desirable because instability is the rule,
rather than the exception.51
While the Florida Act is in many ways flexible and modem,5 2 a number of
its provisions were written with the residential context in mind and ignore the
special needs of the commercial condominium purchaser 'and-developer.f As
a result, innovative approaches to condominium development are undertaken
to allow businesses the same degree of flexibility in operation and expense
allocation found in the leasehold. Problems arise when wary lenders and in371 So. 2d 1-52, 154 (Fla. 1st D.C.A. 1979) (holding that in the absence of an express grant
of legislative authority to the contrary, it is the function of the judiciary to interpret ambiguous provisions in contracts, and therefore, the Division is without authority to interpret
and enforce ambiguous provisions contained in condominium documents).
48. FLA. STAT. § 718.508 (1981). The Division of Hotels and Restaurants has the authority
to regulate condominiums to the extent provided for in chapter 399. Id.
49. The Florida Act contains the following definition of a residential condominium:
A condominium consisting of condominium units, any of which are intended for use

as a private temporary or permanent residence, except that a condominium is not
a residential condominium if the use for which the units are intended is primarily
commercial or industrial and not more than three units are intended to be used for
private residence, and are intended to be used as housing for maintenance, managerial,
janitorial, or other operational staff of the condominium. If a condominium is a residential condominium but contains units intended to be used for commercial or industrial purposes, then, with respect to those units which are not intended for or
used as private residences, the condominium is not a residential condominium.
Id. § 718.103 (18). The term "residential condominium" is used in seven separate sections
of the Florida Act: § 7.18.104(4)(g) (common expenses); § 718.111(11) (phase development,
budgeting and common expense allocation); § 718.115 (2) (common expense assessment procedures); § 718.203(7) (warranty provisions; §§ 718.501(l)(c), .502(1), .504 (covering condominium regulations and disclosures).
50. By contrast, the Legislature perceived the need for distinguishing between residential
and commercial landlord-tenant relations. Id. § 83.001-.251 (applying to nonresidential tenancies); § 83.40-.6a (applying to residential tenancies).
51. Changing market conditions and fluctuating demands for products and services
produce the unstable commercial market characteristic of American business. These market
pressures have at best an indirect effect on residential housing arrangements.
52. See supra note 7 and accompanying text.
53. While most enabling statutes were developed in the residential context, some 95%
are boiler plates needing no modification for the commercial situation. Modifications, however, need to be made in the remaining five percent to adapt these statutes to the peculiar
needs of commercial and industrial unit owners. The Boom In Commercial and Industrial
Condominiums, TmE Comoasuz REP., Feb. 1973, at 5.
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surers withhold necessary services because of doubts about the legality of such
approaches. 54 Where such uncertainty exists, the Florida Act does little to resolve whether one has in fact created a commercial condominium within the
scope of its protection. Progressive legislation recognizing the differences
between commercial and residential needs would remove these doubts.
The Florida Act contains provisions benefitting the commercial condominium owner, such as limitations on liability,55 destruction of the premises,66

movement of easements5 7 condominiums built on leasehold property, 58 and
phase development.59 Unfortunately the statute is either ambiguous or deficient in such matters as common expense allocation, lien priority, insurance,
and procedures for physical alterations of the condominium building6O when
these provisions are applied to the commercial context. The following sections
analyze these ambiguities and deficiencies in the Florida Act. 61
54. Before loaning money to a prospective buyer a lender will want to make sure that
all provisions of the enabling statute have been fully complied with. 1A P. Roa&N &: A.
RESKIN, supra note 3, § 21.05.

55. Absent a statutory limitation on liability, apparently no method would adequately
insulate unit owners from unlimited liability in suits involving negligent maintenance and
operation of the condominium structure. See 4b R. POwE.L, supra note 2, g 633.25(2). The
Florida Act allows personal liability of unit owners arising from association acts or omissions
in relation to the use of common elements. The unit owner's interest in the common elements limits the extent of that liability and in no event may liability exceed the value of
the owner's unit. FiA. STAT. § 718.119(2) (191). As a satisfactory compromise, the provision
prevents unlimited unit owner liability for events beyond their control, while imposing
enough liability to prevent indifference and force the unit owners to maintain adequate
insurance through the association. See 3 R. BofaER, supra note 2, § 39.28(2).
56. Florida uses an easement theory of unit ownership, see infra notes 201-03, and
title to all airspace is cleared in the event of destruction. FLA. STAT. § 718.106(c) (1981). Thus,
airspace is cleared for title purposes and eliminates any perpetuities problems that might
arise. 3 R. BoYxa, supra note 2, § 39.15 (3). Upon destruction, the condominium may be
removed from the provisions of the Florida Act with the consent of all unit owners and all
holders of recorded liens affecting condominium parcels. FLA. STAT. § 718.117 (2) (1981). In
addition, the Act expressly provides for equitable relief if the property is not reconstructed
or repaired within reasonable time. Id. § 718.118.
57. In a commercial condominium, the transient nature of unit owners and the mixture
of different businesses require an expeditious procedure for relocating ingress and egress
easements and utilities easements. See Goldstein, supra note 20, at 830. The Florida Act allows
the association to relocate easements for ingress, egress and utilities access without the joinder
of any unit owner unless otherwise provided in the declaration. FLA. STAT. § 718.11,1 (10)
(1981).
58. The Florida Act allows the creation of condominiums on leasehold property, a
common situation with commercial condominiums, especially in urban areas where it might
be impossible for a developer to purchase land. FLA. STAT. § 718A01 (1981).
59. Phase development is an efficient method of condominium construction, particularly
in markets where buyer response is difficult to ascertain. See supra notes 29-50 and accompanying text. The Florida Act expressly provides for, and details the proper procedures
for, phase development. FLA. STAT. § 718.403 (1981).
60. See infra notes 64-144 and accompanying text.
61. In an oft-cited commentary on commercial and industrial condominiums, Patrick
Rohan outlined the most problematic areas of current condominium legislation with regard
to commercial and industrial condominium development. IA P. ROHAN & A. RMssIN, supra
note 3, § 21.04. These areas are: the sharing of common expenses, minimum number of units,
unintended government regulation, alterations, lien priority, personal liability, mortgage
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Common Expenses and Insurance
Condominium statutes vary in the degree of particularity with which they
define common expenses and the manner in which these expenses are assessed
among unit owners.6 2 Under the Florida Act, common expenses include the
operation, maintenance, repair, and replacement of common elements; 63 any
costs necessary to carry out the duties of the association;- and any other expenses designated in the declaration, 6" documents, bylaws, and other sections
of the Florida Act. 66 This provision appears to be sufficiently specific while

recording taxes, specifying number of rooms, insurance, right to sue, destruction of premises,
eminent domain, subdivision, combination and alteration of units, phase projects, leaseholds,
percentage voting requirements, easements, and arbitration. Id. This article provided the
direction of analysis for much of this note.
62. For a good discussion of varied approaches used in condominium statutes to define
and allocate common expenses, see 4b R. POW.LL, supra note 2 11 633.24(3)-5(l).
63. Common expenses are "all expenses and assessments properly incurred by the association for the condominium." FLA. STAT. § 718.103 (7) (1981). See also id. § 718.115 (enumerating expenses always included as common expenses and the method of assessment). 'or
a discussion of what constitutes common elements, see infra note 112 and accompanying text.
64. See Trafalgar Towers Ass'n #2, Inc. v. Zimet, 314 So. 2d 595 (Fla. 4th D.C.A. 1975),
appeal dirmssed, a28 So. 2d 846 (1976) (upholding a one-time assessment levied against
unit owners to purchase a unit to house a resident manager responsible for maintenance
of common elements, even though the assessment was not unanimously approved by unit
owners); Papalexiou v. Tower West Condominium, 167 NJ. Super. 516, 527-29, 401 A.2d
280, 286-87 '(Ct. App. Div. 1979) (special assessments for unpaid bills and emergency repairs
proper absent a demonstration of lack of good faith). The Florida Act specifically enumerates
the structure and powers of a condominium association. See FLA. STAT. § 718.103 (2) (1981)
(defining association as the "corporate entity responsible for the operation of the condominium'); id. § 718.1.11 (association has numerous powers for acting in behalf of the condominium); id. § 718.111 (1) (condominium association must be a corporation for profit or
nonprofit under the Florida Act and composed of unit members or shareholders who elect
officers and directors; elected officials have fiduciary responsibility to unit owners; association
may operate more than one condominium); id. § 718.114 (enumerating further association
powers); id § 718.301-.304 (part three of the Act providing the rights and obligations of
the association). See also 3 R. BoYER, supra note 2, § 39.25 (general discussion of association
powers and duties); Hyatt, Community Associations: How to Draft Documents that Work,
7 REAL EST. LJ. 26 (1978) (discussion on the ways to draft condominium documents and
considerations for effective community association projects).
65. The declaration of condominium, the key condominium document, contains legal
descriptions of the property, common elements, and individual units. Declarations also include guidelines for management, expense allocation, restrictions on use of common areas
and units, amendment procedures, vote allocation, and numerous other structuring necessities. See FLA STAT. § 718.104 (1981) (enumerating the required content of the declaration).
See also 3 R. BoYER, supra note 2, § 39.09. For a discussion of condominium documents and
examples of condominium declarations, see 3 R. Bora, supra note 2, § 40.01(3); 1A P. Ronm
& A. RrEsin, supranote 3.
66. The developer-lessor of a condominium project is considered a unit owner for the
purpose of common expense assessments, as long as he, retains ownership of unsold units.
Century 21 Commodore Plaza, Inc. v. Commodore Plaza At Century 21 Condominium Ass'n,
Inc., 340 So. 2d 945, 949-50 (Fla. 3d D.C.A. 1977). Accord, Brooks v. Palm Bay Towers Condominium Ass'n, Inc., 375 So. 2d 348 (Fla. 3d D.C.A. 1979); Margate Village Condominium
Ass'n, Inc. v. Wilfred, Inc., 350 So. 2d 16 (Fla. 4th D.C.A. 1977) (upholding association's
assessments levied against developer-lessor of a condominium who was a unit owner, even
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retaining the flexibility necessary to meet the needs of most condominium
67
arrangements.
According to the Florida Act, common expenses are assessed against unit
owners as provided in the declaration. 8 In residential condominiums, common
expenses are divided according to the proportionate or fractional share of unit
owners' common element interests. 69 The declaration defines this interest as an
undivided share in the common elements appurtenant to each unit and stated
as fractions or percentages that, in the aggregate, equal the whole. 70 Unless
otherwise provided in the declaration at the time of original recording, altering a unit owner's share in the common expenses requires the unit owner and
all record owners of liens on the particular unit(s) to amend the declaration,
and the amendment must be approved by the record owners of all other units.71
This statutory arrangement poses a number of problems since a commercial
condominium frequently consists of several distinct businesses with special
needs.72 Unlike the presumed proportionately equal interest in, expenses for,
and use of common elements in the residential condominium context, certain
owners may use a disproportionate share of the common elements in a commercial condominium development.1 3 For example, a restaurant or retail store
would need facilities and services not required by unit owners providing professional services such as legal advice, medical care, or insurance coverage. An
expense allocation system based on proportionate interest in the common
elements, while some unit owners disproportionately use them, would produce
inequitable assessments. Thus, mixed-use commercial condominiums need an
expense allocation system based upon an expense origination formula to
achieve equitable assessment.
To resolve the common expense apportionment problem, the association
could levy assessments for excess expenses against the particular units generating them. Thiess v. Island House Association, Inc. 74 involved an analogous
arrangement in which a residential condominium's declaration was amended
to change each unit owner's share of the common expenses. 7 5 The Second
though the assessment was made to bring suit against the developer to determine the validity
of a recreation lease).
67. See 3 R. BOYvR, supra note 2, at 39-129.
68. FLA. STAT. § 718.115(2) (1981).
69. Id. This common method of apportionment is called a statutory determination of
of proportionate expense liability. See 4b R. POWELL, supra note 2, 633.25 (1).
70. FLA. STAT. § 718.104 (4) (e), (f) (1981). See 3 R. BOYER, supra note 2, § 39.28 (1).
71. FLA STAT. § 718.110(4). See also id. § 718.110(9) (requiring secret ballots for any
vote to amend the declaration of condominium relating to an alteration in the share or
interest in common expenses and common elements).
72. See Jones, supra note 19, at 506.
73. A condominium composed of identical commercial buyers, however, might not need
an expense allocation system different from the one required for residential condominiums.
See supra text accompanying note 70.
74. 311 So. 2d 142 (Fla. 2d D.C.A. 1975) (per curiam).
75. Id. at 143. In Thiess the original declaration provided a one-seventy-third interest
for each of the 73 condominium units in common elements, common expenses and surplus.
Id. at 142-43. Thirty-five of the 73 units in the condominium were valued higher than the
remaining 38 and generated a disproportionate share of expenses for common element main-
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District Court of Appeal held an owner's unit cannot be altered without his
consent unless specifically authorized in the condominium declaration. 76 The
court reasoned that because a unit owner's undivided interest in the common
elements and common expenses are appurtenant 77 to the unit, a change in the
share of common expenses without the owner's consent would constitute an
alteration of the condominium unit.78
Apparently the Thiess court would have upheld an assessment scheme
based on the expenses generated by particular units without the unit owner's
consent if such a use-percentage scheme was included in the declaration as
originally recorded.7 Under the court's interpretation, however, each assessment would constitute an alteration in the proportionate share in common
expenses, requiring a declaration amendment.8 0 This cumbersome process is
undesirable in the commercial setting.8 '
Because Thiess involved a residential condominium, its reasoning might
not apply to commercial condominiums. In residential condominiums the
share in common expenses must equal each unit's undivided interest in the
common elements.8 2 If the condominium documents provided a common extenance. Id. at 143. Owners of lesser valued units did not wish to carry the extra burden,
and upon the association's failure to obtain a voluntary agreement among all unit owners,
the declaration was amended by more than 51% of the unit owners to alter the proportionate share in the common expenses in such a way as to shift a greater expense burden
to the higher valued units. Id.
76. Id. at 146. In Pepe v. Whispering Sands Condominium Ass'n, 351 So. 2d 755 (Fla.
2d D.C. 1977), the court emphasized the importance of the condominium declaration and
held that in the absence of consent or an amendment to the declaration, a unit owner's use
or enjoyment of the condominium may not be impaired. Id. at 757-58. The court reasoned
that assessments against unit owners, though desirable and reasonable for the maintenance
of common elements in a consolidated condominium project, impair unit owners' rights
and are invalid. Id.
77. FLA STAT. §711.04(2)(a), (b), (d), (e) (1976). The statute the court examined is
virtually identical to the provisions contained in the current Florida Act. See FA. STAT.
§ 718.106(2) (a), (b), (d) (1981). Appurtenance is defined:
That which belongs to something else; an adjunct; an appendage. Something annexed to another thing more worthy as principal, and which passes as incident to
it, as a right of way or other easement to land.... An article adapted to the use
of the property to which it is connected, and which was intended to be a permanent
accession to the freehold.
(5th ed. 1979).
78. 311 So. 2d at 146.,
79. The Thiess court emphasized the lack of a declaration provision alloving parcels
to be change without an owner's consent. Id. Compare FLA. STAT. § 711.110(3) (1969) (statute describing proper amendment procedures examined by the Theiss court) with FLA. STAT.
§ 718.110 (4) (1981) (virtually identical to the 1969 provision).
80. See supra notes 78-79 and accompanying text.
81. Amendments require association voting procedures, as provided in the declaration,
drafting, and recording of the newly amended declaration. FLA. STAT. § 718.110(&) (1981).
Furthermore, if the declaration provides relatively simple amendment procedures, lenders
and title insurers may be wary of having their rights in the property prejudiced without
veto power. Letter from Ken Keefe, Property Department, Mahoney, Hadiow & Adams,
Jacksonville, Florida (Oct. 6, 1981).
82. FLA. STAT. § 718.104 (4) (g) (1981).
BLAcK's LAw DIcroNARY 133
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pense allocation based on other than undivided interests in the common
elements, 3 a declaration amendment should not be required every time assessments are based on expenses generated. Under the Florida Acts 4 and case
law,85 however, it is unclear whether a valid condominium is created when
the declaration includes a use-percentage expense allocation scheme. Therefore, the Florida Legislature should adopt provisions similar to those found
in the Massachusetts Condominium Act86 and the Uniform Condominium
Act,"7 expressly recognizing the unit owners' rights to establish use-percentage
common expense allocation schemes. Suggested language for such a provision
appears in appendix A. If adopted, the provision would provide commercial
and industrial condominium owners the needed flexibility to establish an
equitable system of expense allocation.
Similar problems emerge in allocating insurance premium costs among
unit owners. Residential condominiums assess hazard policies providing blanket
coverage against unit owners in identical proportion to the fractional or proportionate interests in common elements contained in the declaration." It
would be unusual for the values of individual residential units to vary in
any marked degree based on the fixtures and permanent improvements con89
tained within the units.
Commercial condominium insurance premiums, however, are calculated
based upon the hazard potential of the businesses involved. 90 For instance, the
83. While the proportionate share in common expenses must be stated in the declaration
at the time of recording, id., assessments for excess expenses, if provided for in the by-laws,
would not require an amendment to the declaration when made.
84. FLA. STAT. § 718.104(4)(g) (1981).
85. While the Division of Land Sales and Condominium of the Department of Business
Regulation is responsible for regulating condominium development in Florida, it is within
the exclusive authority of the courts to interpret ambiguous provisions and determine the
validity of condominium documents. See supra note 72 and accompanying text.
86. MAss. ANN. LAws ch. 183a, § 21 (a) (1) (Michie/Law Co-op, 1977) (allowing common
expenses to be assessed against unit owners in proportions other than respective percentages
of the undivided interest in the common elements). This provision provides the basis for
much of the language in the proposed legislation appended to the text. See appendix A,
§ (1), (a), & (b). See also MICH. COMP. LAws ANN. § 559.169 (Supp. 1981).
87. UNIF. CONDONINIUM Acr § 2-108, 7 U.L.A. (Supp. 1980). This section allows owners
to provide in any manner for fractional or proportionate shares in common expenses, as
long as the declaration states the formula used to establish allocations. Id. Furthermore,
any common expense benefiting fewer than all of the units shall be assessed exclusively against
the units so benefited, except as otherwise provided in the declaration. rd. § 3-114 (c) (2).
88. See FLA. STAT. § 718.104 (4) (g) (1981).
89. See Goldstein, supra note 20, at 828. The discussion focuses on original improvements to the property. Unit values will vary even in a residential condominium if alterations, additions, and improvements by unit owners to individual units are considered. It
would be difficult for the association to keep track of unit values based on subsequent improvements. The better approach allows the association to carry insurance on the original
units and permit unit owners to procure separate policies for their own improvements. See

C.

GOLDSTMN,

supra note 16, at 102-03.

90. Unlike residential condominiums, commercial owners must be concerned about serious business disruptions that casualties will cause. C. GOLDSTEIN, supra note 16, at 101. Insurance coverage should be for replacement cost, not actual cash value, and any doubts in
coverage should be resolved in favor of additional, rather than deficient, risk coverage, Id.
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presence of a retail store or restaurant in a-condominium comprised mainly of
professional office buildings would 'tend to drive up premium costs.9' If
premiums are then assessed to unit owners based on their fractional or proportionate share in the common elements, an inequitable situation arises
where those generating greater premium costs do not have to pay a corresponding percentage of those costs.
The Florida Act neither expressly allows nor disallows unit owners to
consider the higher premium rates generated by particular units in determining unit assessments. 92 A provision should be included in the Florida Act
similar to the one found in the New York Condominium Act,93 to allow assessment schemes that take into consideration the higher premium rates certain
units generate. Suggested language for such a provision, allowing parties to
treat insurance premiums as common expenses and to allocate costs in amounts
equal to the proportions in which they are generated by the condominium
units, appears in appendix A.94 Once unit owners are allowed to establish
equitable allocation procedures for general common expenses and insurance
premiums, they should also be allowed to establish their own lien priority
system for the collection of those allocated assessments.
Lien Priority
A major concern for commercial condominium owners is payment of
common expenses to provide upkeep for their investment. Prompt payment of
such expenses prevents interruption of activities and deterioration of common
elements. In turn, the value of the property is enhanced and marketability increased. Once again, condominium statutes vary greatly in their approach
to lien priority for common expense assessments. 95
The Florida provisions governing assessments, liability, lien priorities,
interest, and collection of expenses by the association recognize the importance
of collecting common expenses.96 A unit owner may not avoid assessments by
See generallyNote, Condominium Casualty and Liability Insurance,48 ST. JoHN's L. REv. 1112

(1974).
91. See Goldstein, supra note 20, at 828.
92. The Florida Act does not mention insurance premium allocation; however, by treating it as a common expense, then it appears proper to allocate that expense in a commercial
condominium on a basis other than fractional or proportionate interest in common elements. ,FLA. STAT. § 718.104(4) (g) (1981). See C. GOLDSTIN, supra note 16, at 62-6a (listing
four possible approaches a reviewing court might take toward ambiguous provisions).
93. N.Y. REAL PROP. LAW § 339-bb (McKinney, 1068) (provision treats insurance premiums as common expenses but allows consideration to be given to the higher rates on particular units in allocating premium costs). Id. For other detailed insurance coverage provisions, see CAL. CIvIL CODE § 1355 (West, Supp. 1981); N.J. STAT. ANN. § 46:8B-14 (West,
Supp. 1980). See also UNip. CoNDO mNium ACr, § 3-112, 7 U.L.A. (Supp. 1980).
94. See appendix A, § (1)(c).
95. For a comparative discussion on the FHA Model Condominium Act, state statutes,
and their respective provisions on lien enforcement techniques for the collection of common
assessments, see 4b R. POWELL, supra note 2, f 633.26. It should be noted that the arguments
presented in this section are equally applicable to residential condominiums.
96. FLA. SrAT. § 718.116 (1981). For a general discussion of the Florida Act and Hen
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waiving use or enjoyment of any common property or by abandonment of a
unit.97 The Florida Act also provides for the imposition of a lien, if necessary,
to enforce collection of a unit owner's share of the common expenses. 9 The
association has authority to foreclose upon an unsatisfied lien on the unit of the
owner whose payments are in arrears, and the developer may also be liable
for assessments and subject to foreclosure.9 9 Such common expense liens are
effective from the time they are duly recorded. 0 0 The Florida Act's provisions
give priority to all pre-recorded liens, including first and subsequent recorded
liens of mortgage.' 0 '
Florida's lien priority scheme based on date of recordation arguably gives
third parties examining unit title the opportunity to fully assess the current
title status. 0 2 Such a scheme seems unnecessary, however, since title examiners
and lenders are cognizant of unit owners' responsibility for payment of common
expenses. This awareness should provide inquiry notice as to possible problems
from the condominium declaration's original recordation date. Because third
parties have such notice, commercial owners should be allowed to provide for
whatever priority best protects the interests of the lenders and owners.'Commercial owners, who negotiate with lenders at arm's length, should not be
required to subordinate liens the association levies for collection of common
provisions for collection of unpaid common expense assessments, see 3 R. BoYER, supra note
2, § 39.29.
97. FLA. STAT. § 718.116(2) (1981).
98. Id. § 718.116 (4). Unit owners, no matter how title to the unit is acquired, are liable
for all assessments coming due and are subject to foreclosure by the association. Id.
§ 718.116(1) (a). In Dorsett House Ass'n, Inc. v. Dorsett, Inc., 371 So. 2d 541 (Fla. 3d D.C.A.
1979), the court assumed that the condominium developer was subject to foreclosure for
failure to pay proportionate share of maintenance expenses and refused to sustain a lower
court summary judgment in favor of the developer. Id. at 542. This holding parallels other
court decisions holding developers responsible for common assessments, as long as they
retain title to condominium units. See supra note 66.
99. FLA. STAT. § 7,18.116(5) (a) (1981). No foreclosure judgment may be entered until
30 days from the time the unit owner receives written notice from the association of an
intention to foreclose its lien for unpaid assessments. Id. § 718.116(5) (b). In Pine Island
Ridge Condominium 'F" Ass'n v. Waters, 374 So. 2d 1033 (Fla. 4th D.C.A. 1979), the court
enforced such a foreclosure proceeding against unit owners for unpaid assessments despite
the fact that the unit owners had entered into a five year time-payment contract with the
developer. Id. at 1034-35. The court reasoned the association was not a party to, nor did
it ratify, the agreement, and therefore, the owners were not released of their duty to pay
assessed maintenance fees. Id. at 1034. Furthermore, the court found the association's refusal to allow the unit owners to rent their apartments until the assessments were paid
was a reasonable restriction of their rights as provided for in the declaration of condominium.
Id. at 1035.
100. FLA STAT. § 718.116(4) (a) (1981). If a unit owner remains in possession of the condominium unit after foreclosure of the claim of lien, the court, in its discretion, may require
the owner to pay a reasonable rental on the unit. Id. § 718.116(5) (c).
101. Tax liens and real estate special assessments against the condominium unit presumably would also receive priority over the association's lien for unpaid assessments, even
though the Florida Act does not specifically provide for their priority. See 3 R. BoYER, supra
note 2, § 39.29(2). For a discussion of the Florida statutes governing tax liens and special
assessments, see id. § 34.01 &34.09.
102. Id. § 39.29 (2).
103. See Goldstein, supra note 20, at 826.
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expenses to previously recorded second and third mortgages.10 4 It is essential
to the continued operation of the condominium that common expenses be
paid. The lien priority scheme of the Florida Act, however, may well result in
unit owners being unable to collect common expenses from defaulting
10 5

owners.

Florida statutes make no exception for alternative priority schemes commercial owners might desire to provide in the condominium declaration.
Therefore, the inclusion of an alternate scheme in the declaration could invalidate legal recognition of the condominium under the Florida Act.' A
suggested substitute for the priority provision is appended. 07 This statutory
provision would allow the commercial owners to negotiate their own system of
lien priority, subject to giving real estate taxes and assessments priority over
any negotiated scheme. In addition, first mortgages of record would be given
priority. Otherwise, lenders might not be willing to supply purchaser loans
for fear of having their loans subordinated to common expense liens. Such a
provision, when coupled with suggested legislation for common expense allocation 08 and insurance premium apportionment, 0 9 would create flexible assessment and recovery arrangements conducive to commercial condominium development.

104. See C. GoLDSrraN, supra note 16, at 67, 112-13. Even if common expense liens receive priority, lenders may provide sufficient cushion above unit mortgages by making certain
the owner has invested sufficient equity in the unit to cover both expenses and the mortgage.
Id. at 112. In addition, unlike the residential owner who generally places a first mortgage
with a local savings and loan or bank, businessmen use far more sophisticated financing
arrangements. Id. at 67. If the business has a substantial credit line with the bank equal
to three times the value of the mortgaged unit, the association may have difficulty collecting
on common expense liens, if they are not given priority. Id. at 68. Mortgagees may have
more to fear from the association's inability to collect common assessments than from
loss of priority, when those assessments are collected before the mortgage. Goldstein, supra
note 20, at 826.
105. The Uniform Condominium Act, § 2-108, 7 U.LX.A (Supp. 1980), provides for len
priority based on recording date but provides that common expense assessments made during the six months immediately preceding the institution of enforcement proceedings by
the association shall have priority over mortgages for deed or trust. Id. § 3-115. The Uniform
Act's authors' comments note that mortgage lenders will most likely pay the six month
assessments required for unpaid debts to keep the association from foredosing on the unit.
The drafters felt lenders have greater resources for forced collection of such debts than
the association. Id. comment (2).
106. See FLA. STAT. § 718.102 (1981). This provision gives statutory recognition to condominiums, id. § 718.102(2), and provides: "Every condominium created and existing in this
state shall be subject to the provisions of this chapter." Id. § 718.102. Even if a court did
not invalidate the condominium structure it might strike the provision as against statutory
policy and require compliance with the prior Florida recording scheme. See C. GoLn=srl,
supranote 16, at 63.
107. See appendix A § l(b). This provision is based on a provision in the Massachusetts
Condominium Act. The appended provision allows lenders and owners to provide for their
own system of lien priority in commercial condominiums. MAss. ANN. LJsws ch. 183a,
§ 21(a)(3) (Michie/Law Co-op., 1977).
108. See appendix A, § 1(a).
109. See appendix A, § 1(c).
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PhysicalAlterations
The condominium form of ownership uniquely combines individual and
group property interests.110 Each unit owner obtains exclusive rights to certain
portions of the building and undivided shares as a tenant in common in all
common areas. The Florida Act defines jointly held areas as common
elements"' which include: easements necessary for providing utility service;
easements to any portion of the condominium providing structural support;
equipment required for furnishing utilities and services to units, as long as
sucl services are provided to more than one unit; and any other portions of
the condominium so designated in the declaration."'2
The condominium declaration establishes unit boundaries and common
element locations at the time it is recorded. 11 Because these space restrictions
can be altered only by declaration amendments,'" changing unit boundaries is
an expensive and cumbersome process."1 5 Unless otherwise provided for at the
time of original recordation, no amendment enlarging common elements may
alter unit size or configuration without the owner's consent, the consent of all
record owners of unit liens, and the consent of all record owners of other
condominium units."16 Changing unit boundaries involves the similar process
110. While joint ownership of common areas has been a long recognized practice in
cooperatives, the condominium format differs by combining common and individual ownership within the same structure.
111. FLA. STAT. § 718.103(6) (1981). For a list of definitions and code provisions used
in other states, see 4b R. PowELL, supra note 2, 633.23.
112. FLA. STAT. § 718.108 (1981). If the condominium declaration designates a unit for
the use of management, it would also be considered a common element. 3 R. BoYER, supra
note 2, at 39-119 n.5a. But see Welch v. Point of Americas Condominium Apts., Inc., 373
So. 2d 60 (Fla. 4th D.C.A. 1979) (condominium association and owners lacked standing to
sue to quiet title against purchasers of unit originally designated as manager's apartment).
In contrast, areas or facilities reserved for the use of a particular unit or units, to the exclusion of all other units, are limited common elements. See FLA. STAT. § 718.103(14) (1981)
(limited common elements must be specified in the declaration); 3 R. BoYER, supra note 2,
§ 39.26, at 39-123 (giving examples of limited common elements). Titles to individual units
include an undivided interest in these common elements, as well as common surplus, other
appurtenances as provided for in the declaration, and the right to use common elements
in accordance with their intended use as designated in the condominium declaration. See
FLA. STAT. § 7,18.106(2)(a) (1981) (condominium unit cannot be created unless assigned an undivided interest in common elements); id. § 718.106(3) (no unit owner(s) may use the common
elements in a manner which encroaches or hinders the lawful rights of other unit owners);
Daytona Dev. Corp. v. Bergquist, 308 So. 2d 548, 550 (Fla. 2d D.C.A. 1975) (failure to assign a
recreation unit proportionate interest in common elements was a fatal defect, which prevented
the unit from being a privately owned condominium parcel). The undivided interest in common elements appurtenant to a unit is stated in the declaration as a fraction or percentage,
which in aggregate, equals the whole. FLA. STAT. § 718.104(4)(f) (1981) (not specifying the
method of apportioning undivided interest among unit owners, but allowing apportionment in
the declaration of condominium); 3 R. BOYER, supra note 2, § 39.26, at 39-121. But cf. CAL.
CIVIL CODE § 1353(b) (West Supp. 1981) (providing that the common areas are owned in equal
shares as tenants in common, one per unit, unless otherwise provided in the declaration).
113. FLA. STAT. § 718.104(2), (4)(e) (1981).
114. Id. § 718.110(6). See 3 R. BOYER, supra note 2, § 89.26 n.6.
115. Letter from Ken Keefe, supra note 81.
116. FLA. STAT. § 718.110(4) (1981). To protect the integrity of the condominium struc-
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of securing the association's approval, the approval of record owners of liens on
the unit, and the approval of record owners of all other units in the condiminium,11 unless the original declaration provided for a valid alternative
amendment procedure. This arrangement does not pose any serious problems
in residential condominium developments, for there would be little need for
changing the configuration of individual units;"1s however, the fear of being
locked into a defined space is significant in the commercial context"19 for space
needs will vary with success in the market place. Without the ability to expand and contract when necessary, businesses may be unwilling to purchase
commercial condominiums, despite -theadvantages of ownership.120 While owning and leasing commit both businesses to a given area for an extended period
22
of time,'2 ' leasing provides more flexibility for contraction or expansion.'
If a business needs to expand, the process for doing so is much less cumbersome
in leasing situations than it would be in the condominium context. Although
the unit owner can sell his property when needs change,"- the very purpose

ture, shares in the common elements must remain undivided and no action for partition
of the condominiums will be permitted. Id. § 718.107(3). See R. PoWELL, supra note 2,
6383.11 4] (discussion on partition and corresponding condominium legislation).
In any event, no alterations may be made to any units which would adversely affect the
structural safety of the condominium property maintained by the association. FLA. STAT.
§ 718.113(8) (1981). In Vinik v. Taylor, 270 So. 2d 413 (Fla. 4th D.C.A. 1972), the court
upheld a declaration provision allowing a unit owner to alter unit portions maintained by
the association upon approval of the condominium's board of directors. Objecting owners
could not enjoin a unit owner from enclosing two balconies. Id. at 417. The court rejected
the appellant unit owners' argument that the balconies were common elements solely because they were maintained by the association. Id. at 416. The court reasoned that the declaration described the balconies as part of the individual unit, and therefore, they could
be altered with board approval and without the joinder of other unit owners. Id. at 415-17.
Accord, W.W. Goodner v. Daytona Beach Ocean Towers, Inc., 389 So. Rd 230 (Fla. 5th D.C.A.
1980) (24-hour phone service not a common element, proper for board to terminate without
approval of unit owners).
117. FLA. STAT. § 718.110(4) (1981).
118. Important inducements for commercial ownership include freedom of control over
one's property and relief from landlord-tenant disputes over alterations required by changing business needs. Businessmen should be free to make alterations as long as they do not
have an adverse effect on the structural integrity of the condominium building. See Goldstein,
supranote 20, at 825-26.
119. See, e.g., C. GonmnN, supra note 16, at 118; J. MELANway, supra note 16, at 46; Goldstein, supra note 20, at 825.
120. The fear of being locked in is so prevalent that the success of a condominium
project may depend on whether the developer overcomes the business person's reservations

of making a large investment without having the ability to expand or contract as needs require. See The Condominium Boom, supra note 23, at 4.
121. With office space becoming more scarce and the increased use of leasing techniques

that allow landlords to reap an ever higher percentage of business profits, see suprta notes
21 &22 and accompanying text, landlords may be less willing to enter into long-term leasing
arrangements that provide business with the necessary security from the need to change
their business location.
122. But see D. CLURMAw, supra note 12, at 19; C. GoLnsrmN, supra note 16, at 26, 118,
188 &152; jones, supra note 19, at 503-04.
123. Problems may arise with disposal of the property, especially if the purchaser has
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of ownership, with the ability to make improvements and tailor the unit to
business needs, is undermined if the owner must dispose of his property
whenever the business encounters space problems.
One way to alleviate a condominium arrangement's inflexibility is to have
the purchaser obtain more space than initially required and lease the remainder until it is needed.124 This solution, however, would involve considerable speculation as to future requirements 125 and would require expenditures to purchase extra space and to secure a tenant. Furthermore, a condominium owner-lessor contemplating such an arrangement would have to ensure the condominium declaration contained a liberal leasing provision. 2 6
To circumvent expansion and contraction problems, unit owners could
provide for simple and inexpensive amendment procedures in the declaration.
If so provided, amendment procedures for altering unit configurations with27
out the approval of all unit owners may be possible under the Florida Act.1
For example, the declaration might contain a provision allowing alterations
upon approval by both the lien holders of affected units and the association's
board of directors. An absence of case law on point leaves the question of how
Florida courts would treat such a scheme unclear. By analogizing this procedure to similar processes for the alteration of common elements, which the
courts have tacitly approved, it seems likely the Florida Act would allow such
a scheme.
In Sterling Village Condominium v. Breitenbach, 528 the Fourth District
Court of Appeal found the substitution of glass jalousies for wire screen
balcony enclosures to be a material alteration]29 of the common elements,130
which could only be accomplished by following the provisions for alteration
contained in the condominium declaration. Since the unit owner did not
tailored the unit to his needs in such a way that substantial expenditures might be required
to market the unit.
124. See C. GOLDSTEIN, supra note 16, at 26. Goldstein notes that such a practice is used
with success in commercial leasing but that condominium ownership may be even better
suited to this method because of the lack of numerous restrictions on subleasing used by
landlords. Id. See also 1 M. FRIEDMAN, supra note 21, § 7.1 & 7.304.
125. While the same degree of speculation may also be found in the lease context, the
condominium purchaser would be required to make an additional investment commitment
and a larger initial cash outlay to acquire the space.
126. While stringent lease restrictions would undoubtedly be undesirable in the commercial context, a provision might be included in the condominium documents allowing
any unit owner to lease a portion of his property, subject to a right of first refusal by the
board of managers or other unit owners. This would provide present members of the condominium with the first opportunity for acquisition of property in the condominium project.
The Condominium Boom, supra note 23, at 4.
127. See supra text accompanying note 116.
128. 251 So. 2d 685 (Fla. 4th D.C.A.), cert. denied, 254 So. 2d 789 (1971).
129. The court defined a material alteration of the condominium building as actions that,
"palpably or perceptively [sic] vary or change the form, shape, elements or specifications of
a building from its original design or plan, or existing condition, in such a manner as to
appreciably affect or influence its function, use, or appearance." Id. at 687.
130. Cf. Vinik v. Taylor, 270 So. 2d 413 (Fla. 4th D.C.A. 1972) (balcony considered part
of the unit and not a common element).
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obtain the association's consent 31 as the declaration required, the installation
was improper and the unit owner was required to restore the balconies to their
original condition." 2 The court relied on a provision in the Florida Act barring
material alterations or substantial additions to common elements except in the
manner provided for in the declaration. 33 The court implied that had the
unit owners received the association's consent as provided for in the declaration,
the installation would have been proper.134
The Sterling court did not address the issue of whether a scheme requiring
only association approval 35 would be proper for altering the size or configuration of units. It could be argued, nevertheless, that the statutory language,
"except in a manner provided in the declaration,"' 36 used in the statute the
court reviewed is so similar to the phrase, "unless otherwise provided in the
declaration,"' 37 used in the current statute to govern unit alterations, that such
a scheme would be proper. While an amendment procedure that required only
association approval would not entirely eliminate problems associated with
altering unit size or configuration under the current statute, at least it would
provide condominium owners with a more flexible amendment procedure.
Disposing of property, 38 subleasing extra space, 39 and simplifying procedural methods for amending condominium documents are three courses of
action for the commercial purchaser confronted with contraction and expansion problems. Unfortunately, these approaches do not alleviate the inflexibility the current statutory scheme presents to potential commercial condominium purchasers; it merely relieves the symptoms. 40 Furthermore, the
validity of the most efficient alternative, simplified amendment procedures, remains unclear under the Florida Act's existing provisions.' 41 Progressive legisla131. 251 So. 2d at 686. The unit owner installed the jalousies despite being denied per-

mission to do so by the association. Id.
132. Id. at 688. An association may, however, be estopped from contesting the validity
of an alteration to the common elements if its attempt to bar the alteration is late and
inconsistent with previous actions. See Fifty-Six Collins Ave. Condominium, Inc. v. Dawson,
354 So. 2d 432 (Fla. 3d D.C.A. 1978). But see Fountains of Palm Beach, Condominium, Inc.

No. 5 v. Forkas, 355 So. 2d 163 (Fla. 4th D.C.A. 1978) (no estoppel from mere failure to
object).
133. FLA STAT. § 711.13(2) (1969) (current version at FLA. STAT. § 718.113(2) (1981)).
134. The court reasoned that the alteration required the consent of the association as
mandated by the declaration of condominium and that the alteration was improper because no consent had been obtained, not because of any statutory prohibition. 251 So. 2d
at 688.
135. See supra note 116.
136. FLA. SrAT. § 711.13(2) (1969).
137. Id. § 718.1110(4). In addition, section 718.113(2) prohibits material alterations "except
in the manner provided in the declaration." Id. emphasis added).

138. See supra text accompanying note 124.
139. See supra text accompanying note 125.

140. The first two described methods, property disposal and subleasing, are inadequate
responses to the contraction and expansion problems encountered by commercial purchasers
because they are not compatible with the individual autonomy characteristic of condominium
ownership. The last method, simplified amendment procedures, still involves cumbersome,

unnecessary, and expensive procedures for altering and recording the condominium documents in addition to title and lender problems which must be dealt with.
141.

See supra notes 137-38 and accompanying text.
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tion permitting expansion, subdivision, or realignment of condominium units
would eliminate the current problems associated with commercial owners'
right to physically alter unit configurations. The Michigan 42 and Ohio; 43
Condominium Acts allow unit owners to alter unit size and configuration without being encumbered by expensive and cumbersome procedures. These
statutes allow a commercial unit owner to use simplified procedures to expand
or contract his space if such procedures are provided for in the condominium
declaration.
Similar provisions should be included in the Florida Act if this state is to
remain a forerunner in condominium legislation. Suggested language for such
provisions appears in section two of appendix A. These proposals offer
flexibility while safeguarding against abuses that might arise if unit owners
could make alterations according to their unfettered discretion. Until such
legislation is enacted, however, innovative commercial condominium structuring methods must be used to mitigate contraction and expansion problems.
One structuring method that would enable commercial condominiums
to expand and contract space with the flexibility lease arrangements enjoy
involves delineating unit boundaries using grid floor plans and imaginary
planes, rather than existing partitions. Although such a scheme is innovative,
it can be used to import flexibility into the current Florida Act. The following
section explains the grid concept, its application, and the process for implementing such a system.
THE GRin APPROACH TO COMMERCIAL CONDOMINIUMS'"

Commercial and industrial condominium purchasers may eliminate many
expansion and contraction problems by utilizing a condominium structuring
scheme called "cubing." 145 Although it is not a substitute for more sophisticated legislation, it does mitigate the structuring problems commercial condominiums encounter within Florida's present statutory scheme of condominium
development. Cubing will not. alleviate all expansion and contraction problems,
142. See MICH. CoMP. LAws ANN. §§ 559.147-.149 (Supp. 1981). These provisions provide
the mechanisms necessary for unit improvements and alterations by co-owners, relocation
of unit boundaries, and unit subdivision. Id. The Michigan provisions served as a model
for some of the appended provisions. See appendix A, § 2.
143. See OHIO R.v. CODE ANN. § 5311.03(G) (Page, 1981). This provision allows unit alterations as provided for in the declaration and requires amendments to be attached to
the declaration containing a graphic description of the revised unit and stating the percentage
interest in common areas and facilities. See also Unif. Condominium Act, § § 2-113 through
2-115 (procedures for unit alterations, relocation of boundaries, subdivision and conversion of
units).

144. The grid method described in the text first came to the author's attention in October, 1981, in a conversation with Ken Keefe of Mahoney, Hadlow & Adams in Jacksonville,
Florida. The concept, however, was initially introduced in a 1962 article by David S. Kenin.
While that work briefly proposed "The Subdivision Plat Method" of describing condominium
units, this note substantially expands the three-dimensional descriptional plan presented
by Kenin. See Kenin, Condominium: A Survey of Legal Problems and Proposed Legislation,
17 U. MIAMI L. REV. 145, 161 (1962).
145. The term "cubing" is used because the grid system envisions the creation of threedimensional cubes bounded by two or more imaginary planes.
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but it will allow flexibility in commercial condominium development approximating that found in commercial leasing arrangements. A discussion of the
scheme's basic principles, and its legality under the Florida Act follows. To
assist the reader in understanding the cubing concept an appended diagram1 46
will often be referred to.
Cubinga Commercial Condominium
Cubing envisions the establishment of condominium units according to a
grid system attached to each floor of the condominium building. Each grid
line would delineate unit boundaries, and unit size within a particular condominium project would depend upon the buyer's need for space. 4 For example,
ten-by-ten foot units of one hundred square feet of floor space might be appropriate in a condominium composed of three hundred to five hundred

square foot offices. In contrast, such a system would be impractical"4s in a
shopping center condominium where average store floor space might be five
thousand square feet.
The grids form a cube of air space extending from the unfinished surface
of the floor to the unfinished surface of common element walls, 1 9 if the unit
is so bounded. A single cube would constitute one condominium unit in the
project. As an illustration, Office A on the diagram at appendix B consists of
units 1L-4, IM-4, and 1N-4. The first number of each unit description designates
the floor on which the condominium is located. The letter, or letters if necessary, following the floor level designation and the second number of each unit
description specify that unit's location in the condominium as established by
graphic surveys attached to the condominium declaration when it is recorded.6 0
Partitions separating one office from another would be centered on grid lines
and would physically sever ownership between individual units.153
146. See appendix B. The purpose of this section of the note is to introduce the cubing
concept and discuss its implementation as a viable and legal solution to contraction and
expansion problems. The architectural adaptations of such a system would be countless and
the appended diagram demonstrates only one of many possible methods. Id.
147. The size of each grid unit in the appended diagram would be one hundred square
feet of floor space. Id.
1148. Title insurance and conveying costs must be considered when grid sizes are established. As long as condominium documents adequately describe grid locations, there should
be no difficulty, except perhaps with unfamiliarity, in procuring title insurance. Interview
with Herbert Jones, General Counsel, Mid-Florida Title Co., in Gainesville, Fla.* (Jan. 19,

1982).
149. This system would allow individual ownership of the unit and would not encumber
easements through interior wall spaces required for the provision of utilities and other services. See FLA. STATr. § 718.108 (1981).

150. See id. § 718.104(e). The Florida Act authorizes the use of the floor plan certification method to provide legal description of condominium parcels in deeds and other instruments affecting title. 3 R. BoYER, supra note 2, § 39.30. Under this method a set of building
floor plans depicting unit layout, locations, and dimensions is recorded with the declaration

of condominium. Id. A surveyor's certification as to the plan's accuracy is required. FA.
STAT. § 718.104(e) (1981). The floor plan method allows units to be conveyed by reference
to their descriptive numbers and letters appearing on the recorded plan: See Kenin, supra
note 144, at-161-62. See also 4b R.PownL, supra-note 2, 1 633.29(4).
151. This system is analogous to a plat system designating boundaries between parcels
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Individual units within -the condominium would be separately titled and
insured. As usable units become available in the condominium those needing
space could purchase them and, by moving office partitions to another grid
line, could combine the newly acquired units with previously owned units to
expand office space. Of course, such a transaction enables other unit owners
to dispose of all or part of their office space, thus eliminating unnecessary and
burdensome operating expenditures.
Structuringthe Condominium Documents
To ensure the legality of a cubed condominium development, care must
be taken to properly document unit descriptions, unit access, allocation of
interest in common elements, allocation of shares in common expenses and
common surplus, and procedures for unit disposal. Concerning the critical
factor, unit descriptions, the Florida Act' 52 defines units as, "a part of the condominium property which is subject to exclusive ownership. A unit may be in
improvements, land, or land and improvements together, as specified in the the
declaration."'I" Significantly, nothing in this provision requires that a unit be
surrounded by physical partitions. 154
A unit owner obtains an exclusive easement to the air space contained
within his unit's boundaries. 55 The boundaries' actual locations at any given
time are insignificant as long as unit boundaries remain within the condominium's surface boundaries. 5 6 The Act requires, however, that the general
definitions article contained in the declaration of condominium recognize exclusive ownership of individual units graphically described in attachments to
the declaration. 5 7 Since each cube constitutes one unit in a cubing arrangement, the attachment of a floor plan showing cube locations within the development would satisfy this requirement.
Section 718.1041s of the 'lorida Act specifies items that must be contained
in the declaration of every condominium created in Florida. Under subsection
(d), the declaration must identify each unit in the condominium. A combination
of letters and numbers, like the one used in the diagram at appendix B seems
of land. While a fence between two parcels may physically divide the land, the true boundary
is not the fence, but an imaginary plane located through the use of a descriptive method
such as metes and bounds. See R. PowE.LL & P. RoHAN, PowE.LL oN REAL PROPERTY § § 888-90
(abr. ed. 1968).
152. For a list of unit descriptions and definitions in other jurisdictions, see 4b R.
POWELL, supra note 2, 633.19.
153. FLA STAT. § 718.103(16y (1981) (emphasis added).
154. Cf. CAL. CIvIL CODE § 1353(a) (West Supp. 1981) (defining unit boundaries as the
interior surface of the perimeter walls, floors, and ceilings).
155. FLA STAT. § 718.106(2)(c) (1981). This provision grants a unit owner an exclusive
easement to the air space "occupied by the unit as it exists at any particular time and as
the unit may lawfully be altered or reconstructed from time to time." Zd. The easement
theory of unit description avoids encroachment and other title problems inherent in spatial
metes and bounds approaches. See 3 R. BoYER, supra note 2, § 39.24.
156. See supranote 155.
157. See supra note 150 and accompanying texL
158. FLA. STAT. § 718.104 (1981).
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adequate for this purpose.a5a Furthermore, the diagram could easily'be
sufficiently detailed to identify unit locations and approximate dimensions as
required in subsection (e).160 Partitions placed between unit cubes to delineate
office boundaries need not be shown in the graphic description as long as
they are not deemed common elements. These partitions would merely be
the physical embodiment of the imaginary planes establishing unit boundaries.
The partitions would remain part of the units they divide, subject only to easements for common elements and facilities necessary for providing utility
services. 161
Section 718.104 also requires the declaration to contain the percentages or
fractions of the undivided share in the common elements and the proportions
or percentages in the share of common expenses appurtenant to each unit.162
Any alteration in unit size or configuration requires declaration amendments
graphically describing the change,16 3 modifying the percentage or fractional
interest in common elements,. and altering the proportionate or percentage
share in common expenses appurtenant to the newly-configurated unit. This
procedure makes expansion and contraction of space an expensive and cumbersome process under regularly practiced condominium structural arrangements. 64
Under a cubing structural arrangement, however, such amendment procedures would be unnecessary. First, unit boundaries are set at the time of recording and need not be altered when units are exchanged among unit owners
or outside purchasers. Because only the physical embodiment of those"
boundaries is being altered the declaration need not be amended 16 5 Second,
the undivided interest in common elements appurtenant to each unit would
be assigned when the declaration is recorded. 66 The assigned undivided
interests would be stated in percentages or fractions based on the square footage of floor space encompassed by a given unit. Common expenses would be
apportioned in a like manner.167 Thus, when units are conveyed there would
159. See id. § 718.104(4)(d). The provision merely requires unit identification by letter
and number, or a combination thereof, in such a manner that no two units bear the same
description. Id. This provision would be satisfied by the grid numbering system. See supra
note 15i and accompanying text.
160. FLA. STAT. § 7184104(4)(e) (1981).
161. See Vinik v. Taylor, 270 So. 2d 413 (Fla. 4th D.CA. 1972) (if so provided in the
declaration, area maintained by the association may be considered part of the condominium
unit and not part of the common elements).
162. LA. STAT. § 718.104(4)(f), (g) (1981).

163. Id. § 718.110(2).
164. Condominium structuring arrangements commonly delineate unit boundaries through
the use of physical elements set at the time of declaration recordation and require elaborate
amendment procedures to alter those boundaries. See supra note '117 and accompanying text.
165. This assumption is based on the reasoning of the court in Vinik v. Taylor, 270 So.
2d 413 (Fla. 4th D.C.A. 1972). See supranote 116.
166. FLA. STAT. § 718.104(4)(f) (1981).
167. A system of allocation based on the floor area of units would enable grids to be
different sizes without affecting the equality of .distribution among unit owners. In the case
of common expenses, a system whereby assessments are based on unit [floor area has a more
direct correlation to maintenance costs and avoids difficulties encountered in valuation assessment schemes caused by shifting sales prices. See 3 R. BovzJ, supra note 2, § 39.28 n.26a.
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be no need to amend the declaration because the proportionate interest in
common elements and expenses appurtenant to each unit would remain unchanged. Only the persons responsible for payment of common expenses would
change and such a change does not require declaration amendment.
A cubing arrangement coupled with proper provisions in the condominium
documents should provide the commercial purchaser with the flexibility needed
for expansion or contraction. To ensure that such flexibility would not
jeopardize structural safety, the construction of each partition used to delineate
office boundaries would need to conform with pre-arranged structural
standards as provided for in the declaration.16s This procedure would satisfy
the Florida Act's prohibition on change in the size or configuration of a unit
if such an alteration would adversely affect the condominium building's
69
structural integrity.
While these documentary provisions might assure the legality of a cubing
arrangement under the Florida Act, the declaration should contain the following provisions to provide for smooth condominium operation and a compatible
mixture of unit owners. A provision that forbids a unit's sale unless access
exists to common elements providing ingress and egress. The Florida Act requires the creation of a non-exclusive easement in the declaration to provide
for ingress and egress to right-of-ways that serve condominium units as part
of the common elements. 70 No provision, however, expressly requires providing access from individual units to common service corridors. Such a requirement would be unnecessary in typical condominium structuring arrangements,' 7 ' but cubing could cause such a problem if unit owners were permitted
to freely convey their units.172 Aperture locations for access to the common
service corridor are marked in the appended diagram. 73
Due to the interdependent nature of condominium ownershipy74 it has
168. Such a provision would insure against hazardous construction techniques that would
make the procurement of insurance impossible. It would also help to maintain the integrity

of the condominium structure.
169. FLA. STAT. §§ 718.108(l)(c) & .113(3) (1981).
170. Id. § 718.104(4)(m).
171. Under typical structuring techniques it would be impractical to initially sell units
not containing access to and from the common areas; therefore, a situation where a unit
had no direct access would almost never arise.
172. For example, if unit IN-I in the diagram (see appendix B) was conveyed to a
willing purchaser without any other unit, legal problems of access would arise. Such easements by necessity should not be allowed to occur.
173. Changing aperture openings may involve statutory problems typically encountered
when attempting to alter the common elements. See supra text accompanying notes 111-43.
Therefore, a provision should be placed in the document stating that apertures placed in
pre-designated areas would not constitute an alteration of the common elements and unit
boundaries. The ability to include such a provision has been expressly recognized in the
Michigan Condominium Act and should also be provided for in the Florida Act. Mici.
COMP. LAWS ANN. § 559.147(2) (Supp. 1981).
174. As stated by the Fourth District Court of Appeal, "Every man may justly consider
his home his castle and himself as the king thereof; nonetheless his sovereign fiat to use his
property as he pleases must yield at least in degree, where ownership is in common or in
cooperation with others. The benefits of condominium living and ownership demand no
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long been accepted practice to place restrictions on use of common elements176
and on alienation of individual unit property rights.' 76 Under a cubing arrangement, provisions should be placed in the declaration giving the board of directors reasonable 1 77 approval powers over the rights of unit owners to convey
their property. Such a power would accomplish two desirable goals. First, the
compatible mixture of the condominium could be maintained. 7 8 Second, a
system of priority could be established allowing those whose need for space
arises first to have the initial opportunity for purchasing available space.
Other provisions tailored to individual condominium projects' needs could be
included as required.

less." Sterling VillageCondominium, Inc. v. Breitenbach, 251 So. 2d 685, 688 (Fla. 4th D.C.A.),
cert. denied, 254 So. 2d 789 (197-1).
175. , Condominium bylaws frequently contain provisions regulating property use by unit
owners and their guests. See generally Note, Promulgation and Enforcement of House Rules,
48 ST. JOHN's L. Rav. 1132 (1974). The Florida Act recognizes the right of unit owners to
provide for restrictions in the bylaws on the use of units and common elements. 'FLA. STAT.
§ 718.112(3) (,1981). In Wilshire Condominium Ass'n, Inc. v. Kohlbrand, 868 So. 2d 629 (Fla.
4th D.C.A. 1979), the court upheld as reasonable and enforceable a restriction allowing
individuals to keep a dog owned at the time of purchasing a condominium unit, but forbidding replacement of the dog after its death. led. at 6a1. In Hidden Harbour Estates v.
Basso, 893 So. 2d 637 (Fla. 4th D.C.A. 1981), the court stated that use restrictions are cloaked
in a strong presumption of validity, due to the fact that unit owners purchase with knowledge of the restriction. Id. at 639. However, the court held use restrictions not mandated
by the declaration, but within the discretion of the board of directors, subject to the rule of
reasonableness. No such restriction will be permitted unless the use adversely affects the
health, happiness, and peace of mind of the condominium owners. Id. at 640. See Note,
Condominium Rulemaking-A Call for Substantive Judicial Review in Florida,34 U. FA.
L. REv. 219, 220 (1982). For a discussion of common problems associated with use restrictions,
see 8 R. BoYvR, supranote 2, § 39.18.
176. Unit owenrs' rights to alienate their property are usually subject to a first refusal
option. This rule requires the owner to notify the association of the intent to sell, and the
association has the option of approving the sale or purchasing the unit for the same nego.
tiated price. See 4b R. PowLy, supra note 2, 1635.14. See generally Note, Condominiums
and the Right of First Refusal, 48 ST. JOHN's L. Rav. 1146 (1974). Unless prohibited by the
declaration, the association has authority to purchase units in the condominium and to
hold, lease, mortgage and convey them under the Florida Act. FLA. STAT. § 718.l(8) (1981).
Furthermore, the declaration of condominium may contain restrictions on the use, occupancy
and transfer of condominium units. Id. § 718.104(5). Unsuccessful purchasers do not have a
cause of action against a condominium association exercising its right of first refusal. See'
Backus v. Smith, 364 So. 2d 786 (Fla. 1st D.C.A. 1978).
177. Restrictions on use and alienation must be reasonable and equally applied. Thus,
a provision that gives a condominium association the right to approve a purchaser or provide an alternate purchaser within sixty days was reasonable and was not a restraint on
alienation. See Chianese v. Culley, 397 F. Supp. 1344, 146-47 (S.D. Fla. 1975). Reasonable
age restrictions, however, will not be enforced when arbitrarily applied. See White Egret
Condominium, Inc. v. Franklin, 379 So. 2d 846, 352 (Fla. 1980).
,178. Restrictions on alienation enable unit owners to maintain a compatible mixture
of unit owners, which, in the commercial context, could create an atmosphere more conducive
for business. A right of first refusal given to the board of managers or to other unit owners
is therefore analogous to familiar buy and sell agreements among shareholders of closely
held corporations. See The Condominium Boom, supranote 23,at 4.
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CONCLUSION

Commercial condominium development will continue to flourish as long
as the benefits to be derived from ownership outweigh those attainable from
leasing arrangements. Condominium statutes designed primarily for residential
contexts should be revised to provide legislation more conducive to commercial
condominium development, especially in the areas of allocation of common
expenses, alterations of common elements and unit configurations. In the absence of such legislation developers should provide, and commercial purchasers
should demand, innovative condominium structuring techniques such as
cubing. This would enable commercial enterprises to reap the advantages of
ownership without incurring the problems inflexible structuring arrangements
produce. The use of innovative structuring techniques, or preferably the
implementation of legislation designed for the commercial condominium
context, would enable commercial condominium development to have a substantial impact on the real estate market in states like Florida, where land
resources are scarce and condominiums are already a way of life.
JOHN

R. SToImS

APPENDsx A
718.000.

PROVISIONS COMMON

TO

CONDOMINIUMS

NOT

INTENDED FOR

USE

AS

A PRIVATE

RESmENcE. The following provisions shall be applicable notwithstanding any other provisions
of this chapter if a condominium is comprised of units intended for commercial or industrial
use, or if the floor area of all units intended for private residence does not in the aggregate
exceed ten percent of the floor area of all units in the condominium, or to those units contained within a residential condominium if the use for which such units are intended is
commercial or industrial:
(I) The by-laws may provide:
(a) That, in accordance with reasonable provisions specified in the by-laws, common
profits shall be disbursed among, and common expenses assessed to, unit owners in proportions
or fractions other than according to their respective proportionate or fractional undivided
interest in the common elements, and any unusual common expenses benefitting less than
all condominium units, or any expenses incurred as a result of the conduct of less than all
those entitled to the use and enjoyment of the condominium building or by their licensees
or invitees, shall be assessed against the unit or units so responsible.
(b) For limitations upon mortgages of record or the types or categories thereof
which shall have priority over liens provided for in S. 718.116(4)(a), that may be dependent
on the person or entity to whom such mortgages are given or upon such other criteria as may
be specified in the by-laws, provided that any such schedule is subsequent in priority to liens
for real estate taxes and assessments and first mortgages of record.
(c) That premiums for insurance secured by the association providing coverage for
the condominium building pursuant to provisions contained within the condominium documents, shall be deemed common expenses, provided, however, that in charging the same to
unit owners consideration may be given to the higher premium rates on some units than on
others in accordance with subsection (1)(a).
(2) The relocation of unit boundaries, the subdivision of units, or the combination of
two or more units shall be permitted if expressly provided for in the condominium documents, provided, however, that changes or alterations in unit size or configuration are subject
to the conditions contained within the condominium documents and those contained in the
following provisions:
(a) If a unit or units are subdivided or combined, then the parties involved may remove all or part of an intervening partition or create doorways or other appertures therein,
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notwithstanding that the partition may in whole or in part be a common element, so long
as a portion of any bearing wall or bearing column is not weakened or removed and a
portion of any common element other than that partition is not damaged, destroyed, or endangered. The creation of doorways or other appertures shall not be deemed an alteration
of condominium unit boundaries requiring an amendment to the declaration, unless so
provided in the condominium documents.
(b) Subject to any reasonable prohibitions or restrictions contained in the condominium documents, if unit owners desire to alter or change the size or configuration of one
or more condominium units, then the principal officer of the association and any other
persons so designated in the condominium documents, shall, upon written application of the
parties involved, prepare and execute an amendment to the declaration accompanied by
drawings showing all particulars of the alterations or changes as provided in s. 718:104(d)(e).
(c) If so required by any alteration to the size or configuration to a unit or units
within the condominium, an amendment to the declaration shall be prepared and executed
by the principal officer of the association and any other persons so designated in the condo.
minium documents, specifying the proportionate or fractional interest in the common
elements, the proportionate or fractional share of the common expenses and common surplus,
and the voting power of the altered unit or units, the total of which, in each case, shall
equal the interest, share, and power of the former unit or units so altered, subject only to the
provisions of subsections (1)(a), (1)(c), and any other reasonable provisions contained in the
condominium documents.
(d) No physical alterations of the common elements or the size or configuration of
individual units which encroach on the right or rights of a unit owner or unit owners to
the use and enjoyment of the condominium property, or adversely affect the structural safety
or soundness of the condominium building, shall be permitted. The determination as to the
effect of the physical alterations on the right or rights of a unit owner or unit owners and
on the structural safety and soundness of the condominium building will be within the
reasonable discretion of the board of directors of the association and any other persons so
designated in the condominium documents.
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